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Memorandum T3-13

Subject: Study 36.32 - Condemnation (Indemnification Requirement in Joint Use
Cases)

Introduction

When an existing public user of property is subjected to & compatible use,
the i:roblem arises es to the manner in which any lose or danage erising out of
the compatible use, iz to be borne by or shared between the partiea, whether
that lcss or damage is caused by one party or by tﬁeir Joint conduct. How can the
original user be adequately p;-otected against the intrusion of the compatible use?
Should the parties be governed only by the existing law including the rules on
express and :lmpliedind.emityand on contribution detween joint tortfeasorst
Do these ru_les deal falrly with the case of joint negligence or ghould.a special
rule be included in the ccmpa.tible use provislons?

Existing Law

A. Generally
B. Express Indemnity
-~ 1. Statutory limitatione on express llability

2, Power to agree on indemnity .
3. Insurence against indemmity liebility

C. Express Apportionment of Libility

- D. Implied Indemnity

1. Law of impiied indemnity
2, "Special relationship” requirement

E. Contribution Between Joint Tortfeasors
F. Summary
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The suggestions and proposals contained in the diacussion are implemented in the

draft statute attached as Exhibit I.

Existing Law

1. Qenerally

The alternatives open to the original user under existing law are either to:

a. negotiate en express indemity or apporticnment of liability agreement

with the compatible user to cover loss or damage arising from separate or joint
negligence or even from faultless behavior,

b. rely on the common law principles of restitution for loss or damage
caused by the compatible user and rely on the common luw rules of implied indemnity
where the criginal user incurs a liabillity to a third party which is at't;.:;ibufé.ble
to the omission of the compatible user, or,

c. rely on the right of contribution between _Jo:l.nt tortfeasors where both

have been negligent if, in the circumstances of the case and under the provisions
of Section 875 of the Code of Civil Procedure, the original user is entitled to
claim contribution.
Generally spesking, the right of contribution serves to split the damages
evenly among the joint tortfeascrs, whlle the right of implied indemnity shifts
the whole burden of 1limbility to one of the tortfessors. This comron law d,istrihrbign
of liab:l.lit_y can be eltered, or liability can be shifted, by express agreements of
indemnity or of apportiomment of risks.
A more detailed analysis of this existing law follows. {The sources of the

discussion on indemnity are: Conley and SBayre, Indemnity Reviaited: Itsurance of

the Shifting Risk, 22 Hastings L.J. 1201 (1971) ; Molineri, Tort Indzm:g.Lin

California, and 8 Santa Clara Lawyer 159 (1968).)
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2. Express Indemnity

Thougk fairly strictly construed, express lndemnity agreements are enforcea‘blef
Problems arise where the indemnitee is seeking to indemnify itself against its own
negiigence or willful misconduct, whether that negligence be the sole cause of any
damage or whether it be a contributing cause. In the context of a joint use, the
original user may be particularly anxious to be indemnified against damage. caused
by its own negligent acts, which would not have been caused but for the presence
of the compatible use and/or the contributing negligence of the compatible user.

Statutory. limitations on indemnity. In several areas the California Legislature,

presumably et the instance of special interests, has by statute limited rights to
indemnity. Thus, Civil Code 8ection 2782, enacted in 1967, provides as follows:

All provisions, clsuses, covenants, or agreements contained in, collsteral

to, or affecting any construction contract and which purport to indemnify

the promisee against liability for demages for (a) death or bodily injuwry
to persons, (b} injury to property, (¢) design defects or (a) any other
loss, damage or expense arising under either (a), (b}, or (¢} from the

sole negligence or willful misconduct of the promisee or the promisee'’'s

agents, servants or independent contractors who are directly responsible to

such promisee, are against public policy and are void and unenforceable;
provided, however, that this provision shall not affect the validity of any
insurance contract, workmen's compensation or agreement issued by an admitted
insurer as defined by the Insurance Code.

The languege of the statute seems to limit the scope of its application to
situations where the cause of the accident is scle negligence of the indemnitee. I'g-.
1s probable that the risk of loss mey still be shifted from indemnitee to indemnitoy
by contract even when both were negligent. HNor does this code section appear to
prohidbit a redistribution of a loss by means of insurance, secured and pald for
by the potential indemnitor, which would aerve to protect the indemnitee, although
he may be negligent.

Thus, under Section 2782, in a joint use situation involving a construction
project, any express indemnity agreement would have to be restricted to liability

arising from joint negligence of the public entities.
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Where these statutory provisions do not apply, the governing rules are found
in the cases.

The cases demonstrate that the courts have employed & number of differing
approaches in resolving the question of contractual indemnity where the party
seeking indemnity has himself been negligent. In some cases, the court has con-
sidered the contractusl lengusge only, denying indemnity unless the language
eleerly and explicitly requires thet it be granted. Other decisione have turned
on the relative participetion of the indemnitor and the indemnitee in the circum-
stances leading up to the loss; disposition of these cases hes been based on
concepts of "active and passive'! negligence.

Power to fSgree on indemnity. Presumably, public entities, both state and

local, have the power to enter into indemnity agreements under their general powers.
(See as to counties, Govermment Code Section 25207, and as to districts,
Government Code Sections 61616 and 61622.) In some cases, specific authorization
bas been given for entitiee to enter into indemnity undertakings. {In the Water
Code, Section 11578,and the Public Utilities Code, Section 5012.1, the relevant
departments are empowered to enter into indemnity undertakings when they occupy
1and in the course of their projects. In the Government Code, Section 895.6,
public entities which are parties to "jolnt agreements," are empowered to provide
for contribution end indemnification between themselves in respect of liability
arising out of the performsnce of the agreement. See alsc Public Resources Code
§ 5012.1.)

The exlstence of these specific provisions raises the questicn of whether the
power to enter into express indemnity sgreemente is not included in the general
powers of public entities. It 1s suggested ithat, in an appropriate case, it is

unlikely that any such sgreement would be held to be outside the power of a
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public entity but, nevertheless, for the sake of clarity it seems preferable specifically
to include suchk 8 power in the compatible use provisions.

Insurance against indemnity liability. It is appropriate to raise the guestion

of 8 public entity insuring sgainst eny iiability incurred under an express
indemnity agreement because, in at least cne case, the Iegislature has deemed it
appropriate to empower a public entity to arrange such insurance. (See Public
Resources Code Section 5012.1.) In addition, it is suggested that insurance
would be appropriate in an indemnity arrangement between compatible users.

Both state and local agencies are empowered generally to: "Insure . . .
againet all or any part of any tort or inverse condemnation liability for any
injury." ({(Government Code Section 11007.6 and Section 990 respectively.) It is
suggested that this would not entitle a public entity to lnsure against liability - -
arising out of a contract of indemnity in whieh case specific provision shouid be
made to allow for this if it is agreed that insurance is appropriate in a com-
patible use indemmity situation.

3. #xpress Apportionment of Liability

Because indemnity is & complete shifting of all liability, it may be gquite
insppropriate in certain cases, especially in complex joint use situations where
there may e no clear distinetion between causes of any particuler damage. Accord-
ingly, Just as private parties enter into agreements whereby liability for loss or
damege arising out of the separate or joint negligence is specifieally apportioned,
(see, e.g., the Railway Terminal Agreement, Exhibit II), it may be appropriate
for public entitiee to negotiate similar agreements in compatible use situations,
to aplit the responsibility for any liability in proportions that reflect the

nature of the joint use. Furthermore, the circumstances of s particuler joint use
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may meke it inappropriate to rely upon the pro rata division of liability under
the rules on contribution. The parties may prefer different rroportions.

The Civil Code restrictions in Section 2782 do not apply to such agreements
though this assertion is rendered somewhat tentative by the express allowance of
allocation of liability for design defects in Section 2782.5. If this express
provision is necessary, query vwhether in all other cases, apporticnment is
prohibited under Section 2782. However, it is suggested that this is not a
strong argument and that Section 2782.5 is rather s clarifying section.

The guestion of the power to enter intc an apportionment of liebility
agreement arises again here and,vhile presumably this power exists in public
entities, it seems preferable to clarify the point. In the "joint agreements"
provisions (Government Code Section 895.L) referred to above, specific authority
is given to agree as to contribution. It seems appropriete to be specific in
this area, in case of doubt, though vhat ie recommended here is allocation
according to agreed proporiticns rather than contribution on a pro rata basis.

4, Implied Indemnity

Active-passive distiiiction, The right to impiied indemnity rests not upon

any agreement between the parties, but on the general principle that one should
not be held responsible for the cobligation of another. This principle conflicts
with the rationale of the common-law rule against contribution among Jjoint
tortfeasors, which ratiocnale is that negligence is equated with fauit and that
one who is st fault may not be heard to complain that part of the burden he bears
may belong to s fellow tortfeasor. The clash of these principles has resulted
in en extension of the area wherein the right to indemnity will be implied and
a consequent erosion of the legal territory over which the rulie of noncon-
tribution formerly held sway.
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In a landmark case, Herrero v. Atkinson, 227 Cal. App.2d 69, 74,38 Cal. Rptr.

450, . {1966}, the court commented at length ebout the d@ifficulty of deter-
mining vwhen the right to indemnity should be implied:

A right to implied indemnity among tortfeascrs may arise out of some

contractual relationship between the parties, or from equitable con=-

siderstions. .

[N]umerous theories have been advanced to support the allowance of
indemnity in particular cases, among them distinctions between primary
and secondary lisbility, constructive 1iability, derivative liability,

a difference in the respective dutles owed by the tortfeasors, active

and passive negligence, and even the docirine of last clear chance. . . .

Ho one explanation sppears to cover all eases. . . .

The duty to indemnify may arise, and indemnity may be allowed in
those fact situations where in equity and good conscience the burden of
the judgment should be shifted from the shoulders of the pereon seeking-
indemnity to the one from whom indemmity is sought. The right depends
upon the principle that everyone is responsible for the consequences of
his own wrong, and if others have been compelled to pay damages vwhich
cught to have been paid by the wrongdoer, they may recover from him. Thus
the determination of whether or not indemnity should be allowed muat of
necesslty depend upon the facts of each case.

Thie candid admission that factual considerations and not legal principles
are dispositive of individusl cases goes against the grain of the judicial ming,
and the decisions in this area reflect a vallant attempt to rationalize the
resulis reached in terms of the legal principles. The courts, in aitempting
to delineate the areas of implied indemnity, often have expressed themselves
negatively: They have held that, for certain types of conduct, indemmity should
not be allowed.

Thus, when two motor vehleles collide, injuring a third person, neither
operator will be permitted to recover indemnity from the other on the thecry
that the other's negligence was greater in degree or different in kind. Like-
wise, the courts have said that, where one "participates" in causing the injury
to the third pariy, he is precluded from Indemnity. The difficuliy, of course,

is in defining the meaning of "participation.” According to the well-
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considered opinion in Cahill Bros., Inc. v. Clementina Co., “participation”

means something beyond the "mere" violation of a duty imposed by law. Th#
court stated:

The crux of the inquiry is [whether) participation in scme manner by
the person seeking indemnity in the conduct or omission which caused
the injury [went] beyond the mere failure to perform the duty imposed
. upon him by law. [Citations omitted.] The thrust of these cases is
thet if the person seeking indemnity personally participates in an
affirmative act of negligence, or is physically connected with an act
or cmission by knowledge or acquiescence in it on his part, or fails
to perform some duty in connection with the omission which he may have
undertaken by virtue of his agreement, he is deprived of the right of
indemnity. In other words, the person seeking indemmity cannot recover
if his negligence is active or affirmative as distinguished from
negligence which is passive. {208 Cal. App.2d 367, 381 (1962),]

In the context of Jjoint use situstioms, the active/passive dichotomy
would presumsbly entitle the original user to implied indemnity where it
failed to inspect equipment installed and maintained by the compatible user
on property owned by the original user (5;5;, power lines instalied on
highway property). Thus it is suggested that the active/passive dichotomy
is 8 realistic concept as applied to jolnt use situations.

Special Relationship. One of the assumptions of the earlier California

cases was that the right to indemnity would not be implied if the parties
were not in s speciasl relationship, e.g., master-servant, contractor-subcontractor.

Herrero v. Atkinson, supra, is authority for the proposition that a special

relationship is not always necessary to sustain a recovery of indemnity. Like-

wise, it was stated in Lewis Avenue Parent Teachers Association v. Hussey, &

pleading case involving the sufficiency of an indemmity cross-complaint, that:

failure to allege the existence of an agreement of indemmity of & special
relationship is not fatal to the cross-complaint if another basis of relief
is shown. [250 Cal. App.2d 232, 236, 58 Cal. Rptr. 499, 501-502 (1967).)



In City of Sausalito v. Ryan, 65 Cal. Rptr. 391 {1968), the court of appeal

squarely held that & claim of indemnity will lie even in the absence of a

special relationship. The City of Ssusalito cese is no authority as precedent,

for the Supreme Court later granted s hearing, thus vacating the decision of
the lower court. While the case was pending befcore the Supreme Court, the
appeal ves dismissed when the parties agreed upcon & settlement. Although the
appellate decision has no legal force, the case is of coneiderable Interest
because it probably represents the next step in the gradual expansion of the
application of the indemnity concept in Californis.

In City of Sausalito,Gray was an occupant of Ryan's vehicle which collided

with a car driven by Kelley on Bridgeway Boulevard in Sausalito. The Ryan
vehicle went over the unrailed sidewalk into San Francisco Bay, drowning Gray.
Gray's heirs sued Ryan, slleging that he was intoxicated at the time of the
accident, and Kelley, claiming that he negligently cperated his automoblle.
Also joined was the City of Sausalito, cn the ground that it had viclated Govern-
ment Code Section 835 in maintaining the street without a guardrail. The City
cross-complained for indemnity sgainst the two drivers, alleging that its
negligence, if any, was passive and secondary. Demurrers to the cross-complaints
were sustained without leave to amend. In reversing, the court of appeal stated:
Ryan and Kelley's chief contention is that in the absence of a special rela-
tionship between them and the City, there is no basis for the application of
the independent doctrine of eguitable indemnity. Although this'was "the law
at the time the first implied indemnity case was decided in Califormid [Cita-
tion omitted.], it is clear that the right can now be invoked even in the eb-
sence of any speclal relationship between the tortfeasors.
Having thus cconecluded that the action could be maintained in the absence
of a special relationship, the court of appeal was faced with the necessity of

finding & new basie for the application of indemnity. The court's rationsle



was that because the respective liabilities of the parties rested upon
different legal bases--negligence of the drivers and statutory liability of
the ¢ity--the claimant could properly recover indemnity. The court stated:

Likewise, here, the alleged llabilities to the plaintiff of Ryan and
Kelley on one hand and the City, with its statutory cobligations on
the other, are based on breaches of different gualities of duties
toward Grey. They can be considered to be on different planes of
fault and this difference, if established at the trial, would warrant
a complete shifting of the loss from one to the other. If the facts
prove to be as here alleged, it would seem equitable and just that
implied indemnity be allowed to the city against Ryan and Kelley. Ve
conclude that the City's first amended cross-complaint gtated a cause
of action in implied indemnity and that the trial court erred in sus-
taining the demurrers of Rysn and Kelley without leave to amend.

As suthority for this "plane of fault" theory, the court cited the Ninth

Cireuit decision of United Airlines, Inc. v. Wiener, 33 F.2d 379 (9th Cir. 1964).
Tt remains to be seen whether scme other California appellate court will

apply the reasoning of the City of Ssusalito decision to a similar situation

in which the defendants owe different legal duties to the plaintiff, thus
occupying different "planes of fault,” or where the degree of culpability of
two defendants is so "disparate" as to warrant shifting the entire loss to the
guiltier defendent. In any event, it does seem clear that the California
courts will no longer impose the reguirement of “special relationship” as a
prerequisite to indemnity.

Even if a special relationship were still required, it is suggested
that the relationship between a compatible user and an original user would
e sufficiently special to satisfy any such requirement.

5. Contribution’ Betwéen Joint Tortfeasors

Failing an express agreement and failing a right to implied indemnity,
an criginael user msy be entitled to contribution from the compatible user
in the event of loss or dasmage caused by joint negligence provided that the
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restrictive provisions of Code of Civil Procedure Section 875 et seq. are satisfied.
Under these provisions, the right to & pro rata equal contribution can only

srise when judgment is obtained against tortfemsors jointly. This means that,

if an injured party proceeds only against the original user, no contribution can
be had. Further, any contribution is on an equal share basis (Section 876)

wvhich is prejudicial to a joint tortfemsor whose conduct has only minimally

{but actively) contributed to the damage.

6. Summary

It is clear that, under the present law, in the absence of an express
apportionment of liability, there is no certainty that liability for joint
negligence will be appropriately shared between the tortfeasors. Indemmity
is & complete shifting of liability. Contribution, if it is available, is on
an equal pro rata basis.

It is suggested that, in the context of compatible use situations, it
would be preferable to bhave some mechanism for liability sharing in the

abeence of express agreement between the parties.
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Proposals

The preceding discussion suggests that there is a need for a section
in the compatible use provisions dealing with indemnity and apportiomment
of liability.

Tt seems far preferable for the parties to agree on indemnity or
apportiomment because, in complex situations, they will be best able to
evaluate the comparative risks. The power to enter into such an agreement
should be clarified. Any agreement could then be incorporated in the terms
and conditions fixed by the court.

Failing agreement, the parties could be left to their rights under
existing law, but it seems preferable to attempt tc meke some provision to
cover the situetion. Two alternstives suggest themselves:

1. A provision could be included stating the liability of each party
for damage separately or jointly caused. This provision could reflect the
policies apparent in the existing law or could state a compromise position.
But 2 single test may not be workable or appropriate in ell situations.

2. Altermatively, the court could be empowered to fix & condition
which is reasonable in the circumstances of the cese. This approach seems
preferable because it is more flexible. The court could be given guidelines
in fixing such a condition which reflects the policy of the existing law.
If this policy does not seem appropriate for joint use situations, the
guidelines could reflect a compromise policy.

The main policy that emerges from the existing law of indemnity {both
express and implied) is that there is a tendency to discourége indemnity
against an indemnitee's negligence: Pirst, Section 2782 of the Civil Code

prohibits agreements to this effect in construction contracts; second, courts
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construe strictly any express indemnity clause where an indemnitee is seeking
to recover for his own negligence; and, third, implied indemnity is denied
an "actively negligent” tortfeasor.

It is suggested that this antipathy towards indemnity against cne's
own negligence arises from the fact that indemnity involves & complete
shifting of liability and that it is improper to absolve completely a
tortfeasor who is blameworthy in scme real sense. Accordingly, a rule
allowing epportionment of liability seems to be more fair in joint negligence
cases.

On the other hand, the mein policy emerging from the law of contribu-
tion is that contribution is to be available in limited circumstances only,
though the commentators point out that the law of implied indemnity has
developed partly in response to the unfairness and inadequacy of this policy,
end it is for this reason that it is suggested that there should be scope
for apportiomment of liability.

Therefore, the court should be free to provide for whatever indemnity
or apportionment is reasonable. So the court would be free to provide:

(1) that the compatible user indemnify the original user for all loss, damage,
or liability that the original user would not have incurred but for the
campatible use including damage caused by the latter's negligence; (2) thet
the indemnity cover all loss, damage, or liability except that caused by

the sole negligence or willful misconduct of the original user; or (3) that
the indemnity be limited to loss, damage, or liability attributeble solely

to the negligence or willful misconduct of the compatible user and that

damage jointly caused be apportioned.

The next problem is whether the guidelines .on jointly caused liability
should reflect the active/passive dichotamy of the law of implied indemnity
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or whether that dichotomy is too unsatisfactory to be used here. As men-
ticned above, it dees seem to have a real application in the area of joint

use because public entities are subject to various statutory duties that
would probably gualify as "passive"” duties in the sense in which the cases use
that term. Thus, it is suggested that the concept of active and passive
negligence 1s appropriate in this context.

If apportiomment can be ordered, the next problem is whether the court
should conce and for all fix the relative shares of any jointly-caused
liability having regard to the camparative risks involved in the Joint use
or whether the relative shares should be determined subsequently according
to the extent to which each party actually contributed to any particular
liability. To adopt the first course would reduce the likelihood of sub-
sequent litigation, but this first course will not be easy for the court
and may tend to result in arbitrary apportiomment., Nevertheless, it may
inject certainty into the relationship between the parties and, as it is
envisaged that each party will be able to insure against any liability
undertaken in the joint use, the first course of action may be prefersble.

The better course seems to be to leave the court free to adopt elther
course. The attached draft seeks to leave the solution open.

The foregoing suggestions are consolidated in the draft statute
attached as Exhibit I.

Respectfully submitted,

Bruce Donald
Acting Counsel
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Mencrandum 73-13

EXHIBIT I

§ 12bo ._5'110 Indemnity and a.pportionmeqt of liahility_

1_2&0.5#0. (a) Where praperty is taken under Section 12140 510,
the court ehall inc-lude as & cpnd:].t}m upon fi_which the property is taken
a provision fixed by agreement of the pgri;.ies indg_nmifying $he defendant
or arpj;ortioning between the parties any -iia.bilify, 1035 , damage, or
1n,jur,v a.rising out of or attributable whell;r or in part to the use of the.
property by the pla.intiff If the parties are. una.ble to agree, the
court shall fix a provj.sion that j.s reasonable up_dser, t!;e circuﬂstances
of the project and that takes into coﬁsiaératmn i:ne'prmciple' thmh
the plaintiff shall hear any liability, 1055, da.mage, or 1n3ury that
would not have occurred but for the plaintiff’a age of the property,
‘unless the active participatiou of the defendant is a eause thereof,
in which casge’ there shall be & reasona'ble appm'tionment of the l:La.'bilit:,r,
loss, damge, or i.njury 'between the parties
| (b) A public entity may insure itaelf aga.inst a.n:,r lia'bility
incurred by it under this aection. ' ‘

'cmm.’_‘ Section 1ai+o 51»0 prmrides a means whereby the ocrigina.l public
user of prcmerty may protect itself againat liability caused by the imposi-
'tion of a ccmpatible use under Section 12100 510. Pric:r tc the court's
approval of the compati‘ble use, a, prmrision is to be fixed either by the
parties or by the court .specifying ‘how a_;ny li_ability ariaj,ng out of the
compatible use is to be. 5orne. The pfovi’gion'my shift all 1isbhility to

the plaintiff by way _of indemnity (see generally on indémnity, both express
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~ § 1240.540

and implied, Conley & Sayre, :naemgy Ee{risitea-.: Insuxme‘ -O_:'-'the Shifting

Risk, 22 Ea.stinsa L.J, 1201 (1971}, Molina.ri, 'rm-r. Inaemm;r 1:1 caliéornia;

8 Sa.n‘l:a Clara Lawyer 159 (1968)) But 8. complete ah:l.ft of lia.bility my be

inappropria:be u‘nder the eucmstancea of Lparticﬂlar project.- Accordinsly

Seetion 121|o 5h0 prm-mes that 'l'.he proviaitm my apportian mhilit;r between

the parties The section authai'izes appartiqnment rather than cantribution

8o that the parties are not rEstricted ',t'.o an equal sharing o;’ lia.‘bility.r-

See Coﬂe czv. Proc § 876 where appertiomrlt ia chbun, Secuon 1ako 5!|0

: 1eaves 11: ayen an to whether tne rela:hive sim'es o! the partiea a.re to 'be
’ d.etermined subaequently a'l:. the time o:r a. particulqr in.jur:.r or whether 'I;he
'proviaion is to state predetermineﬂ relative shares fn!r all mture liab:l'.lity.

Where’ t.he court f:lxas the prmrision, 11: st act rmambly and ‘must .

have regarﬂ to the general poa,ley ufr the lmr, Jisfamihg mdemni‘ty minst a

‘person 8 cvn uegligence Bee, : 'E" Vjinnei.l ﬂg. Yo Paciric El:*ctric @_, o

52 Cal. 21 hu, 3ho P aa 60h (1959}{axpreas 1ndemity sgreement strictly

construed); Cahill Bu:'os,, Ine. v, c1mmm Co., aoB cul &pp arl 367, 25 Cal.

§ Rptr. 301 (1962)(nb implied indemnit:r rar active neﬂigance), Civil Code.

$ 2752 (prohj.biting eertam express indemit; asreements) Rmver, in an
appropria.te case, the court can pravid& that the defénd&nt :l.s 1o 'be indemni--

fied ‘even nga.inst its sole negl:l.gence where the li.a.b:l.}.:lty would not have |

_been 1ncurred but for the cefmpatiﬁle uae. o

As used 1n subdivisiﬁn (a) s the phmse "liability, loss, dm.ge or
injury" 15 intended to _cover ail t:.rpas of 1n.jm'1es to both. partias snd third

persons, whether propert:r damge or personal in,jury 13 involved




AR

"'§ 1240.540

- -
Suhdiv1sion (b) makes clear that public entities have autherity to

obtain 1nsurance against their potential liability under Seetion lEhO 5&0

cr. Govt. c:oae §§ 990 a,nd 11007, h {authoriz.ing insura.nce aga.in,at tort ami

inverse condemnation liabillty]
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_§_12!+0 631 Inﬁemnity an& apportianment gg liability j =

121+0 631 (a) Where the cou;rt determims the deferﬁ.ant is
.r entitled to contim;e the publie use to which the property :I.s Appro=-
priated under Section 121;0 630, the eourt shall include as & condi- -
e tion u'pon which ‘bhe defendant may oont:l.nue the 'puhlir: uae a prﬁvis:l.on
| fixed by agreement of the pqrtiea inﬂenmifying the plaintiff or
_ apportioning between the parties arw liability, 1oss, damage, or
injury arising uut of or attributable wholly or in part ‘to the use of
the property by the defendant Ii’ the partiea are umble to agree,
the oourt ahall fix a proviaion ‘l:hat is msomble in the circumstances _
: of the pro,}ecb anﬁ that takea 1nto conaiaeration the pr:l.neiple that the '
 Gefendant pazl Bear any. 1iab111ty, 1osa, damage, or tnjury that would |
U not ha.ve oecurred but fér the ﬂefandant.'s use of t.he yroperty, unless
j, the aetive participation df the. plainti*tf :is a nauae thereof, in which"
 case t.here shall be & reaaamble appnrtioment nr the liahil:l.ty, losa,
damge, or injury betw‘een the. purties._:“ - -
(b) A public entity may 1nsure itself aminst amv liabilit:.r ine

curred by it untier this sect:lon. Lok _' o C

- Comment; l‘ : Sectiqn 12‘#0 631 prmrides & maanswhare‘by the mores necessary

public user muy protect itself from liability eaused by the ccntinuance of .

- ) the publ:lc use to which the propert:,r :l.s appropriataed un&er Section 1240.630.

Section 1240, 631 is similar to the prmrision :E'or indemity or appcrtioment

of 1iabil-:lt3r_-i_n cases -csf- acq_uigitiqq of propprty fjor competible use_. See.




. Memorandum 73-13
EXHIBIT 1I
RATLWAY TERMINAL AGEEEMENT

LIABILITY. .

Section 33, (1) The term “Loss or Damage” as used in
this Section relates iv foss o darage arising at or adjacent
to the Terminal and on the Continuity Track, and embraces
all losses and damages growing out of the death of or injury
to persons and all losses and damages growing out of the loss

. of or damage to property, including property belonging to
any of the Proprietary Companies, and also embraces all
costs and expenses incident to any such losses or damages.

Wherever used in this Section the term “employe”
includes officers.

The term “joint employes” as used in this Section
includes zli employes of the Terminal Agency except during
such time as they may be performing any service for or on
behalf of or in respect to the use of the Terminal solely for
any one or any two of the Proprietary Companies, it being
agreed that when so employed any such employe shall be
deemed for the time being the sole employe of the Proprietary
Company or Companies for whom or on whose behalf or in
respect to whose use of the Terminal such service is being
performed; and said term shall also include employes of any
of the Prorrietary Companies while they are performing any
work for thz Terminal Agency.

" Loss or Damage due

(2) To the negligence or wrongful act or omission of the
sole employe or employes.of one of the Proprietary -
Coxpanies, or

(b) To <he concurring negligence or wrongful act or
omission of a joint employe and of the sole employe
or ex=ployes of one of the Proprietary Companies, or

(¢) To zhe failure or defect of the exclusive property of
cne of the Proprietary Companies, except work
equipment and switch engines mentioned in sub-
divizian (h) of this section,

shall be berne by the Propristary Company whose sole
employe or =mployes or whose exclusive property so caused
or contribuzz3 to such loss or damage.
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Loss or Damage dae

(38} To :he concurnng negligence or wrongful act or
omiszion of the sole emplove or employes of two or
more of the Proprietary Companies, or

(e} To the concurring negligence or wrongful act or
omission of a joint emplove or employes and of the
sole amvploye or employes of two or more of the Pro-
prieszry Companies, or ' '

(f) To the concurring failure or defect of the exclusive
property of two or niore of the Proprietary Com-
panies, except work equipment and switch engines
menzosned in subdivision (h) of this section,

shall be borzza equally by the Proprietary Companies con-
cerned excer: that each such Proprietary Company shall bear
all such Loss or Damage to its own exclusive property or to
property in its custody or on.its cars and as to its sole em-
ployes, passzngers or persons upon its locomotives, cars or
trains.

Loss or Damage due

() To the negligence or wrongful act or omission of a
joint employe or employes, or

(h) To the failure or defect of any part of the Terminal
or of the work equipment or switch engines of any
of the Proprietary Companies engaged in Terminal

~ work or operations, or

" {i} To unknown causes, or

{(}) To the acts of third persons not in the employ or -
- under the control of the Terminal Agency or any of
the Proprietary Companies,

_ shail be barne by each Proprietary Company as to its own
exclusive property or property in its custody or upon its cars
and as to its sole employes, passengers or persons upon its
locomotives, cars or trains, but all cost and expense incident
to Loss or Damage so caused and sustained by other persons
and property and by joint employes, and all Loss or Damage
to Terminal property and to the work equipment or switch -
engines of any of the Proprietary Companies engaged in
Terminal work or operations, shall be included in Operating
Expenses for the month in which such cost or expense is paid
by the Terminal Agency and shall be paid by the Proprictary
Companies as provided in Section 24, except that in cases of
accidents in which the locomotives, cars, trains or sole em-
ployes of one or more of the Proprietary Companies are
concerned, then, unless otherwise specifically provided for in
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the foregoing portion of this Section 33, the liability for any
resulting Loss or Damage shall, as to such other persons,
joint employes, the Terminal and as to the work equipment
and switch engines of any Proprietary Company engaged in
Terminal work or operations, be borne solely by the Pro-
prietary Company, if only one, or jointly and equally by the
Proprietary Companies, if more than one, whose locomotives,
cars, trains or sole employes are concerned.

In the event arrangements are made for the use of the
exclusive tracks of the Proprietary Companies in the vicinity
of Alhambra Avenue and the Los Angeles River by switch
engines in the service of the Terminal in turning the equip-
ment of the Proprietary Companies, it is agreed that all Loss
or Damage resulting from such use shall in the first instance
be borne wholly by the Terminal Agency, regardless of
cause, and that it shall thereupon be assumed by the Pro-
prietary Companies under the foregoing paragraphs (2) to
(j) inclusive, the same as though the service had been per-
formed within the Terminal Area. '

(2) Each of the Proprietary Companies will assume and
bear all losses resulting to it from the defalcations or thefts of
any joint employe or employes. If in case of any such de-
falcation or theft the ownership of any moneys or property
lost or stolen cannot be determined, the loss shall be borne
by the Proprietary Companies in proportion to the average
emount of monthly cash receipts handled for their respective
accounts by the joint employe or employes involved during
the six () months preceding said defalcation or theft, or
during the period of operation if the defalcation or theft
occurs within six (6) months after the date the operation of
the Terminal shall commence, but if such average amount of
monthly cash receipts is not ascertainable, then such loss
shall be borne on a Use Percentage basis for the month in
which the defalcation shall occur.

In the collection or receipt of money by employes of the
Terminal Agency for and on behalf of any Proprietary
Company, such employe while so acting shall be considered
the sole agent and employe of such Proprietary Company
and sha!l report and remit direct to such Proprietary Com-
pany; and the other Proprictary Companies shall not be -
liable for the acts, neglects or defaults of any such employe
while so acting. :

(3) For the purposes of this Section, passengers and other
Passenger Train Traffic shall be deemed in the custody of the
Proprietary Company over whose line of railroad the same
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are to be or have been transported, except that in the event
of an interline movement on through tickets or billing,
custody shall pass to the receiving Proprietary Company
when a passenger shail have safely alighted on the platform
of the Terminal, or, in the case of other Passenger Train
. Traffic delivered o Terminal Agency employes, when the
same shall have been safely unloaded. In case a car is inter-
changed from one Proprietary Company to another at the
Terminal, custody thereof shall be deemed. to have passed to
the receiving Proprietary Company when the car has come
to rest on a Terminal track and the delivering Proprietary
Company’s engine has been uncoupled or when a switch
engine couples onto the train for the purpose of switching out
said car, if the latter event occurs before the delivering
Proprietary Company's engine has been uncoupled.

(4) Anything hereinabove to the contrary notwithstand-
ing, no Proprietary Company shall have any ¢claim against
cither of the other Proprictary Companies or the Terminal
Agency for Loss or Damage of any kind caused by or result-
ing from interruption or delay to its business.

(5) Each Proprietary Company may make scttlement of
all claims for Loss or Damage for which it and any other
Proprictary Company or Companies shall be jointly liable
hereunder but no payment in excess of Five Hundred Dollars
($500) except in emergency cases for the settiement of per-
sonal injury claims and then not exceeding Two Thousand
Five Hundred Dollars ($2,600) shall be voluntarily made by
any Proprictary Conipany in settlement of any such claim
without first having obtained in writing the consent of the
other interested Proprietary Company or Companies, and in
making voluntary settlements as aforesaid the Company
making the same shall in all cases procure from each claimant
and deliver to the other interested Proprietary Company or
Companies a written release from liability in the premises.

] {8) The Proprictary Companies agree that whenever any

Loss or Damage shall occur which any of them shall be re-

anired hereunder to bear, either in whole or in part, the
Proprietary Company. or Companies so liable shall, to the
extent and in the proportion it or they may be required to
bear any such Loss or Damage, (2) indemnify and save harm-
less the other Proprietary Company or Companies from and
against any suits, proceedings, causes of actions, claims,
demands, aftorneys’ fees, costs, and other expenses arising
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from or growing out of any such Loss or Damage, and (b}
upon demand reimburse the other Proprietary Company or
Companies for any such Loss or Damage borne by it or them
in the first instance; and the Proprietary Company or Com-
panies so liable shall assume and conduct the defense of any
and all svits or proceedings brought against the other Pro-
prietary Company or Companies on account of any such Loss
or Damage and pay any final judgments recovered therein;
provided, however, that the Proprietary Company or Com-
panies against which any such suit or proceeding is brought
shall give reasonable notice of the institution thereof to the
Proprietary Company or Companies required hereunder to
bear in whole or in part the Loss or Damags on account of
which any such suit or proceeding is brought.

(7} Each Proprietary Company undertakes and agrees
with respect to its use of the Terminal and the operation of -
equipment and appliances thereon and thereover, to comply
with all laws, and rules and regulations of any governmental
agency having jurisdiction thereover, for the protection of
employes of other persons or parties, and if any failure on its
part so to comply therewith shall result in any fine, penalty,
cost or charge being assessed, imposed or charged against
the Terminal Agency or any other Proprietary Company or
Companies, promptly to reimburse and indemnify the Term-
inal Agency and such other Proprietary Company or Com-
panies for or on account of such fine, penalty, cost or charge
and all expenses and attorneys’ fees incurred in defending
any action which may be brought on account thereof, and .
further agrees in the event of any such action, upon notice
thereof being given by the Terminal Agency or such other
Proprictary Company or Companies, to defend such action,
free of cost, charge and expense to the Terminal Agency or
such other Proprietary Company or Companies.
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Mr. John H. DeMoully

Executive Secretary - :
California Law Revision Commission
School of Law

Stanford University -

Stanford, California 94305

Claim and. Delivery - #967

Dear Mr. DeMoully

We have prepared the enclosed draft of a bill
relating te claim and delivery for 1ntroduction pur-
suant to your request :

The prcposal among other things, authorlzes
an ex parte writ of possession for property -feloniously
taken and for credit cards. In this comnnection, while
we have not had an opportunity to consider the matter
fully, we think this might raise issues of procedural
due process in that the defendant may be deprived of
his property without prior notice and hearlng (see
Sniadach v. Family Finance Cogg. (1969), 23 L. ed. 2d
349}, ' '

Very truly yours, .

' Geargé H.-Murphy
Legislative Counsel

ByMW

Mirko A, Milicevich
Deputy Legislative Counsel
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